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Intestacy laws in Western Australia

In the prelude to WA Will Week 2012, the state’s Public Trustee, Brian Roche, stated: “Through
research we’'ve conducted we know that only 48.8 per cent of the adult population aged older
than 30 in WA have an up-to-date will.”"

Intestacy and life insurance

Whilst intestacy laws try to reflect community expectations regarding intestate distributions, they are no substitute
for having a will. However, to assist clients who have not made a valid will, advisers can structure their life
insurance to include a beneficiary nomination (both outside and inside super) to ensure these proceeds go directly
to beneficiaries, bypassing the will (or lack of one) and possible delays in probate. In Western Australia these
nominations have the added advantage of not being subject to family provision claims.

The Western Australian laws of intestacy are set out in the Administration Act 1903 (WA). The rules in this Act
apply to the estate of any person who was living in Western Australia at the time of his or her death and did not
leave a will. These rules also apply to any property that was not covered by a will. Different rules may apply in
relation to property that is located outside Western Australia or to property in Western Australia that belonged to a
person who lived elsewhere at the time of his or her death. Bear in mind that the laws of intestacy may be
overridden by successful family provision claims.

Upon intestacy, a person (generally a close family member) can apply to the Supreme Court of Western Australia
for a grant of Letters of Administration to the applicant. The grant then authorises that person to collect the assets
of the deceased and distribute them according to Western Australian intestacy laws. This would be the remaining
estate after payment of the appropriate funeral and administration expenses, debts and other liabilities.

Spouses and de facto partners

The legislation refers to both spouses and de facto partners. A de facto relationship is defined as a relationship
(other than a legal marriage) between two persons who live together in a marriage-like relationship. It does not
matter whether the persons are different sexes or the same sex or whether either of the persons are legally married
to someone else or in another de facto relationship.

According to the Act, if a de facto partner lived with the deceased for at least two years immediately before the
death of the intestate (and there was no husband or wife), the de facto would have the same entitlements as a
spouse. If the intestate dies leaving a husband or wife and a de facto partner, distribution of the estate will depend
on the following:

o Where the de facto partner and deceased lived as de facto partners for at least two years immediately before
the death of the intestate; and the intestate did not, during the whole or any part of that period, live with their
spouse as husband and wife, the de facto will be entitled to one half of the spouse’s share of the estate.

e Where all of the above applies, except the de facto and the intestate lived together as de facto partners for at
least five years prior to death, the de facto will be entitled to the whole of the spouse’s share of the estate.

o Where a de facto partner is entitled to intestate property and the intestate dies leaving more than one de facto
partner, the de facto partners are entitled to that property in equal shares.

Entitlement to distribution of assets

The legislation provides a specific order of distribution of an intestate estate’s assets, depending on the situation:

e A surviving spouse or de facto partner is entitled to all household chattels? included in the intestate property.

" Public Trustee, Department of the Attorney General, Government of Western Australia, 2012, viewed 6 June 2012, http://www.publictrustee.wa.gov.au>.
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° Surviving spouse or de facto partner, and children (referred to as “issue”3): Where the net value of intestate

property” (excluding household chattels) does not exceed $50,000, the surviving spouse or de facto partner is
entitled to the whole intestate property. If value of property exceeds $50,000, surviving spouse or de facto
partner is entitled to $50,000 plus one third of the remainder, and issue are entitled to the other two-thirds (if a
child has died and has had children, those children take their parent’s share in equal proportion).

. Surviving spouse or de facto partner, and one of the following: a parent, a brother or sister, or child of a brother
or sister®, (but issue): Where net value of intestate property (excluding household chattels) does not exceed
$75,000, the surviving spouse or de facto partner is entitled to the whole intestate property. If value of the
property exceeds $75,000, surviving spouse or de facto partner is entitled to $75,000, plus one-half of the
remainder. The other half will be distributed to the following:

- Where the intestate is survived by one or both parents: if the value of that other half does not exceed
$6,000 or if no surviving brother, sister, or surviving child of a brother or sister, the parent/s are entitled
to that other half.

- In any other case, the parent/s are entitled to $6,000 and of the remainder, the parent/s are entitled to
one-half and the brothers and sisters of the intestate and the children of deceased brothers and sisters
of the intestate are entitled to the other half.

- Where there is no surviving parent of the intestate, the brothers and sisters of the intestate and the
children of deceased brothers and sisters of the intestate are entitled to the other half.

e Surviving spouse or de facto partner (no issue, and no parent, brother, sister or child of a brother or sister):
Surviving spouse or de facto partner is entitled to the whole of the intestate property.

e Surviving issue (but no spouse or de facto partner): Issue is entitled to the whole of the intestate property.

e Surviving parent/s and one or more of the following: brother or sister, or a child of a brother or sister (but
leaving no spouse or de facto partner and no issue): If value of the intestate property does not exceed $6,000,
the parent/s are entitled to the whole of the intestate property. If the value exceeds $6,000, the parent/s are
entitled to $6,000 and one half of the residue. The other half of the residue passes to surviving brothers, sisters
and children of deceased brothers and sisters of the intestate.

e Surviving parents, (but no spouse or de facto partner and no issue, brother, sister of child of a brother or
sister): Distribution is to parents, sharing equally if both are alive.

e  Surviving one of more of the following: brother or sister, or a child of a brother or sister (but no spouse or de
facto partner and no issue or parent): the brothers and sisters of the intestate and the children of deceased
brothers and sisters of the intestate are entitled to the whole of the intestate property.

e Surviving grandparents, (but no spouse or de facto partner and no issue, parent, brother, sister or child of a
brother or sister): Distribution in equal shares to surviving grandparents.

e Surviving uncle or aunt or a child of an uncle or aunt (but no spouse or de facto partner and no issue, parent,
brother, sister, child of a brother or sister): the uncles and aunts of the intestate and the children of deceased
uncles and aunts.

o |If the intestate dies leaving no spouse or de facto partner, and no issue, parent, brother, sister, child of a
brother or sister, grandparent, uncle, aunt or child of an uncle or aunt, the whole of the intestate property
passes to the Crown.

We will cover other states’ intestacy laws in future weeks.

Summary

Intestacy laws in Western Australia differ from those in other states and territories, and the legislation provides
for a specific order of distribution of an intestate estate’s assets. Whilst no substitute for having a will, beneficiary
nominations is something that advisers can assist their clients with in respect of life insurance distributions.

Important information

This information was prepared by The Colonial Mutual Life Assurance Society Limited ABN 12 004 021 809 AFSL 235035 (CMLA) which is a wholly owned but non-
guaranteed subsidiary of Commonwealth Bank of Australia ABN 48 123 123 124 for the use of advisers only and is not to be issued or made available to members
of the public. The taxation information, social security information and examples are of a general nature only and should not be regarded as specific advice. It is
based on the continuation of present taxation laws, superannuation laws, social security laws, rulings and their interpretation as at the issue date of this article.
Advisers should refer to the relevant life company policy documents for further clarification. Comminsure is a registered business name of CMLA.

2 Household chattels means articles of personal or household use or adornment.

% Issue usually means children (including adopted children), but if the child predeceases the intestate leaving children of his or her own, the intestate’s grandchildren
would take their deceased parent’s share, and so on.

4 The net value of that property at the date of death of the intestate.

® Brother or sister includes half-brother or half-sister. In respect of distribution of intestate assets, it is immaterial whether a relationship is of the whole blood or of the
half blood.
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